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1 G. J. No. 28,771 

Criminal No. 72931 
Forgery and Uttering 

District Court of the United States for the District of Columbia 
Holding a criminal term—October term, A. D. 1943. 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do pre¬ 
sent: 

That one John H. McCarthy, on, to wit, the sixth day of 
April, 1943, and at the District of Columbia aforesaid, did have 
in his possession a certain instrument of writing in the form 
of a bank check, the face thereof being of the tenor following, 
that is to say: 

“A. 0. 90 No. 2746 

The Washington Terminal Company, 

Washington, D. C., Apr. 1 , 1943. 

J. J. Jenkins, Treasurer. Void if drawn for more than 

three hundred dollars. 

Pay to the order of 3993 Jack Sparks. 

The W. T. Co. $106&61Cts 

For services rendered. 16th to 31st inclusive, of Mar., 1943. 
When properly endorsed payable at National Bank of Wash¬ 
ington, Washington, D. C. Not negotiable unless counter¬ 
signed by 0. W. Riley, T. R. Hopkins, C. R. Bell or L. M. Lyle. 
Countersigned: K. L. Ferguson, 

C. R. Bell. Auditor.** 

and the back thereof being of the tenor following, that is to 
say: 

“The endorsement of this draft must correspond with the 
name written in the body thereof. If payee cannot write, his 
mark (X) properly witnessed must appear here. 

Endorse here: 


and that he, the said John H. McCarthy, so having the said 
instrument of writing in his possession as aforesaid, then 
2 and there on, to wit, the said sixth day of April, 1943, 
and at the District of Columbia aforesaid, with intent to 
defraud, unlawfully and feloniously did falsely make and 
forge the same, that is to say, then and there did falsely make 
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and forge upon the back thereof, a certain endorsement of the 
tenor following, that is to say: 

“Jack Sparks”; 

against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

SECOUND COUNT: 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That one John H. McCarthy, on, to wit, the sixth day of 
April, 1943, and at the District of Columbia aforesaid, did have 
in his possession a certain instrument of writing in the form of 
a bank check, with a certain falsely made and forged endorse¬ 
ment upon the back thereof, that is to say, the said instrument 
of writing with the falsely made and forged endorsement upon 
the back thereof which is described according to its tenor in 
the first count of this indictment, the allegations of said first 
count descriptive of said instrument of writing with the falsely 
made and forged endorsement upon the back thereof being in¬ 
corporated by reference into this count as fully as though here 
repeated; and that the said John H. McCarthy, so having the 
said instrument of writing with the falsely made and forged 
endorsement upon the back thereof in his possession as afore¬ 
said, did then and there, with intent to defraud, feloniously 
pass, utter and publish the same as true and genuine to The 
Washington Terminal Co., a body corporate; he, the said 
John H. McCarthy, at the time he so passed, uttered and pub¬ 
lished the same as .true and genuine, well knowing the same to 
be false and forged as aforesaid; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill. 

Harold M. Colser, 

Foreman. 
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3 District Court of the United States for the District of 

. Columbia 


Friday, December, 3,1943. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice McGuire, presiding. 

* • • • « 


No. 72,931, Indicted for Forgery & Uttering 

United States 
vs. 

/ 

John H. McCarthy 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail; whereupon the defend¬ 
ant being arraigned upon the indictment, the reading whereof 
he specifically waives, pleads not guilty thereto, and for trial 
puts himself upon the country and the Attorney of the United 
States doth the like. 

4 District Court of the United States for the District of 

Columbia 

Friday, February 25, 1944. 

The Court resumes its session pursuant to adjournment: 
Mr. Chief Justice Eicher, presiding. 

• • • * * 


No. 72,931, Indicted for Forgery & Uttering 

United States 
vs. 

John H. McCarthy 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in the case yesterday ; 
whereupon the said jury upon their oath say that the defendant 
is guilty on the First Count and guilty on the Second Count; 
and thereupon each and every member of the jury is asked if 
that is his verdict and each and every member thereof say that 
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the defendant is guilty in manner and form as charged in the 
indictment and thereupon the defendant is remanded to the 
Washington Asylum and Jail. 

5 District Court of the United States for the District of 

Columbia 

Friday, March 17, 1944. 

The Court resumes its session pursuant to adjournment: Mr. 
Chief Justice Eicher, presiding. 

# * * * * 


No. 72,931, Indicted for Forgery & Uttering 
United States 


vs. 

John H. McCarthy 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and by his attorney Jerome F. 
Barnard, Esquire; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that, for his said offense, the said defendant be com¬ 
mitted to the custody of the Attorney General or his author¬ 
ized representative for imprisonment for a period of One (1) 
year to Three (3) years. 

6 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72931 
United States 


vs. 

John H. McCarthy 


affidavit in support of application for leave to proceed 

WITHOUT PREPAYMENT OF COSTS 

I, John H. McCarthy, being first duly sworn according to 
Jaw, depose and say that I am the defendant in the above- 
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entitled cause, and, in support of my application for leave to 
proceed in said cause without being required to prepay fees 
or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 

The prosecution of an appeal from the judgment entered 
in the above-entitled cause. 

John H. McCarthy. 


Subscribed and sworn to before me this 22d day of March, 
1944. 


Charles E. Stewart, 

Clerk. 


By H. M. Hull, 

Deputy Clerk. 


Let the defendant proceed on appeal without prepayment 
of costs. 


Edward C. Eicher, 

Chief Justice. 


7 In the District Court of the United States for the 

District of Columbia 


Criminal No. 72,931 

United States of America 
vs. 

John H. McCarthy 

ORDER FOR EXTENSION OF TIME FOR SETTLING AND FILING OF BILL 

OF EXCEPTIONS AND ASSIGNMENT OF ERRORS AND REMAINING 

RECORD ON APPEAL 
0 

On motion of John H. McCarthy, defendant herein (appel¬ 
lant in In Re John H. McCarthy vs. United States of America 
in the United States Court of Appeals of the District of Colum¬ 
bia, No. 8721) by his attorney, Jerome F. Barnard, and upon 
reading and filing of affidavit of said Jerome F. Barnard, sworn 

610779—44 - 2 
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to the 20th day of April, 1944, and it appearing to the Court 
that the notice of appeal was filed herein on March 23, 1944, 
and due deliberation having been had, it is by the Court, this 
20th day of .April 2944 

ORDERED, that the time within which the Bill of Excep¬ 
tions is to be settled and filed, and the assignment of errors and 
remaining record on appeal is to be filed, be extended to and 
including the 22nd day of May, 1944. 

Edward C. Eicher, 

Chief Justice. 

I consent: 

John P. Burke, 

John P. Burke, 

Assistant United States Attorney 
for the District of Columbia. 

8 United States Court of Appeals for the 

District of Columbia 

No. 8721—April Term, 1944 
No. 72,931 Criminal, District Court 

John H. McCarthy, appellant, 
vs. 

United States of America, appellee 
order 

# 

On consideration of appellant’s motion for extension of time 
to and including May 31, 1944, within which to settle and file 
bill of exceptions in the above-entitled case, to which appellee 
consents, It is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated May 20, 1944. 

A true Copy. 

Test: 

Joseph W. Stewart, 

Clerk of the United States Court of Appeals * 

for the District of Columbia. 
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9 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72,931 

United States of America 
vs. 

John H. McCarthy 

ASSIGNMENTS OF ERROR 

The Court erred: 

1. In refusing to direct a verdict of not guilty at the close of 
the plaintiff’s evidence in chief, for insufficiency of such evi¬ 
dence to support conviction under the indictment, being only 
circumstantial except as to the opinion handwriting testimony 
and based only upon opportunity or accessibility together with 
the handwriting testimony, and there being no direct testi¬ 
mony showing possession of the check, or forgery, or uttering 
the same, or any connection therewith of defendant. 

2. In refusing to direct a verdict of not guilty at the close of 
all of the evidence for insufficiency of such evidence to support 
conviction under the indictment, and for the same reasons next 
hereinbefore recited. 

3. In overruling defendant’s objection to the admission of 
the Jack Sparks check as representing only a portion of the 
purported complete check, and/or as not being sufficiently 
identified, or sufficiently identified as issued and as received 
in the Crew Clerk’s Office of the Washington Terminal Com¬ 
pany on April 6, 1943. 

4. In overruling defendant’s objection to permitting 

10 the prosecution to cross-examine the four lay witnesses 
of the defendant as to respective isolated letters on the 

admitted specimens of defendant’s handwriting while obscur¬ 
ing the rest of the specimen. 

5. In overruling defendant’s objections to admitting into 
evidence three purported applications of the defendant for a 
position with the Washington Terminal Company, for insuf¬ 
ficiency of identification of the handwriting therein, as to the 
signature and body thereof, based only on custodial super¬ 
vision; and in permitting the testimony and line of examina¬ 
tion of the prosecution’s handwriting expert in respect of said 
specimens for comparison. 

6. In sustaining the prosecution’s objection to further ques¬ 
tioning of its handwriting expert concerning other Courts’ or 
Juries’ disagreement with his opinions in other cases. 
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7. In overruling defendant’s objection to the admission for 
the prosecution of testimony of the bank teller as to the manner 
of preservation and subsequent handling after cashing checks 
of two colored employees of The Washington Terminal Com¬ 
pany. as well as the alleged forged check, based upon custom 
usually followed but not necessarily followed in this case. 

8. In overruling defendants’ objection to the admission of 
testimony for the prosecution of representatives of the Termi¬ 
nal Company as to subsequent location and identification of 
possession of the Jack Sparks check, based upon the aforesaid 
testimony of the bank teller. 

9. In refusing to admit certain evidence offered on behalf 
of the defendant in explanation of his course of conduct as sup¬ 
porting non-flight to refute the Government’s contention 

of flight. 

11 10. In overruling defendant’s objection to the ad¬ 

mission for the prosecution of a purported duplicate 
tape or list of checks as received into the Crewr Clerk’s Office 
of the Washington Terminal Company on the day of the 
alleged crime. 

11. In overruling the defendant’s objection to the admis¬ 
sion for the prosecution of a memorandum of purported em¬ 
ployees as having cashed checks just before and after the 
alleged cashing of the Jack Sparks check, instead of requiring 
such employees to testify in person. 

12. In not requiring the prosecution to offer the testimony 
of the other bank teller on duty at the time of the alleged 
crime, as well as the testimony of Detective Sergeant Luskey 
purported to have accompanied Detective Higgins to defend¬ 
ant’s home, as well as the testimony of Crew Clerk Ralston. 

13. In instructing the Jury to bear in mind when consider¬ 
ing the testimony of the four lay witnesses for the defendant 
that their opinion he did not make the purported endorse¬ 
ment on the check, or that it was not his handwriting, the fact 
that such signature was a disguised or simulated one, although 
defendant’s counsel then objected to the Court that said wit¬ 
nesses had not testified it was not the defendant’s handwriting 
but only that they did not think he wrote the endorsement. 

14. In permitting the District Attorney in his summation 
to argue that the Court would take judicial notice of the fact 
that Selective Service Headquarters or Branches would not ad¬ 
vise as to address of the defendant, despite testimony of De¬ 
tective Higgins for the prosecution on cross-examination that 
he had inquired for this information at the Selective Service 
Board in Anacostia, D. C., and had not received it only 
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12 because no changes of addresses of defendant had yet 
come to the file. 

Jerome F. Barnard, 

Jerome F. Barnard, 

1422 F Street NW., Washington J,, D. C. 
Attorney for Defendant, John H. McCarthy. 

13 United States Court of Appeals for the District • 

of Columbia 

No. 8721—April Term, 1944 

No. 72,931 Criminal, District Court 

John H. McCarthy, appellant 
vs. 

• United States of America, appellee 

ORDER 

On consideration of appellant’s motion for further exten¬ 
sion of time to and including June 15, 1944 within which to 
settle and file bill of exceptions, to which appellee consents, 
It is 

Ordered by the Court that the motion be, and it hereby is, 
granted. 

Per Curiam. 

Dated June 3, 1944. 

A true Copy, 

Test: 

Joseph W. Stewart, 

Clerk of the United States Court of Appeals 
for the District of Columbia. 

14 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72931 
United States 


vs. 

John H. McCarthy 

ORDER AUTHORIZING FILING OF ORIGINAL EXHIBITS AND FOR¬ 
WARDING SAME TO UNITED STATES COURT OF APPEALS. 

Upon consideration of motion of defendant by his attorney, 
Jerome F. Barnard, It is, by the Court, this 14th day of June, 
1944: 
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Ordered, that the exhibits offered in evidence at the trial 
be filed as of this day by the Clerk; and it is 
Further ordered, that the original exhibits be forwarded by 
the Clerk to the United States Court of Appeals with the record 
on appeal in lieu of copies thereof. 

Edward C. Eicher, 

Chief Justice. 

Seen June 14. 1944. 

J. P. Burke, 

Asst. U. S. Atty. 

15 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72,931 

United States 


v. 

John H. McCarthy 

BILL OF EXCEPTIONS 

The above entitled cause came on for trial on the 21st, 23rd, 
24th and 25th days of February, 1944, before the Honorable 
Edward C. Eicher, Chief Justice of the District Court of the 
United States for the District of Columbia, and the following 
proceedings were had: 

Appearances: John P. Burke,-Assistant United States At¬ 
torney, Attorney for the United States. Jerome F. Barnard, 
Attorney for Defendant. 

A jury was duly impaneled and sworn. 

Under the indictment defendant was charged with having 
in his possession on April 6, 1943, a bank check in the amount 
of §106.61, dated April 1, 1943, drawn by the Washington 
Terminal Company, Union Station, Washington, D. C., em¬ 
ployer of defendant, on the National Bank of Washington, in 
the District of Columbia, to the order of Jack Sparks, another 
employee of said Terminal Company, with falsely making and 
forging upon the back thereof purported endorsement of the 
payee thereof, and with feloniously passing, uttering and pub¬ 
lishing the same as genuine to said Washington Terminal Com¬ 
pany. 

Jack Sparks testified as a witness for the prosecution that in 
April, 1943, he was employed by the Washington Terminal 
Company as a brakeman. On April 6,1943, he went to the of- 
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fice of the Crew Clerk to receive his pay check. The Crew 
Clerk’s office is on First Street, N. E., at Eye Street, N. E. He 
could only recall that he called there sometime between 3:00 
and 5:00 P. M. Crew Clerk Bernard McDonald and 
16 defendant John H. McCarthy were then present in the 
Crew Clerk’s cage and he asked for his check at the win¬ 
dow. McDonald was handling the checks and McCarthy was 
seated at a desk. McDonald tried to find it but was unable to 
do so. No one else was in the Crew Clerk’s cage. Witness was 
sent to the Auditor’s office and learned that his check had been 
issued as usual so he returned to the Crew Clerk’s office. Both 
men were still there. He did not succeed in locating his pay 
check this day and some time later received a duplicate. 

The witness was thereupon shown Government Exhibit A for 
identification, being an instrument of the following tenor: 

A. 0.90 No. 2746 

The Washington Terminal Company, 

Washington, D. C., Apr. 1,19Jfi. 

J. J. Jenkins, Treasurer. Void if drawn for more than 

three hundred dollars. 

Pay To The Order Of 3933 Jack Sparks. 

The W. T. Co. $106 & 61 Cts. 

For Services Rendered, 16th to 31st inclusive of Mar., 1943. 
When properly endorsed payable at National Bank of Wash¬ 
ington, Washington, D. C., not negotiable unless countersigned 
by O. W. Riley, T. R. Hopkins, C. R. Bell, or L. M. Lyle. 
VOID 

Countersignature: 

VOID 

(s) C. R. Bell. (S) J. L. Ferguson, 

Auditor. 

The reverse side of this check bore the purported endorsement 
Jack Sparks, written in ink in the usual place for endorse¬ 
ments. 

The witness testified that several days later this check was 
shown to him in the Auditor’s office and that he had never seen 
it prior to that time. He did not receive this check on April 6, 
1943, or any other time and he had not endorsed the name Jack 
Sparks on the back and did not know who did. The witness also 
identified Government Exhibit G as a sample of his genuine 
signature, and Exhibit G being a sheet bearing the signature 
Jack Sparks eighteen times was thereupon introduced in evi¬ 
dence. 
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Witness said he usually cashed his checks at a window set 
up for that purpose in the baggage room in the basement of 
the Union Station. He had no uniform practice of showing 
his identification card when he cashed his check there. 

17 Upon cross-examination, witness produced his yard 
indentification card, and same was marked as Defend¬ 
ant’s Exhibit No. 1. He did not see defendant in line at the 
teller’s window that day. He had no personal knowledge 
of the forgery of this or any other check. When pay checks 
are received, they have attached a small stub bearing data on 
retirement and other deductions. This stub is detached by 
the employee and retained by him as a personal record and 
the check is cashed without the stub attached. Witness had 
seen defendant in the Crew Clerk’s office a few times prior to 
April 6, 1943, but never saw him thereafter. The doors to 
the Crew Clerk’s office were locked on the pay day in question. 

On cross-examination witness also stated that he didn’t see 
the defendant with the Jack Sparks check, or endorsing any 
check, or cashing any check, or in the baggage room on April 
6, 1943. 

Charles R. Bell, testified for the prosecution that he was em¬ 
ployed in the Auditor’s Office, Washington Terminal Com¬ 
pany, and signed Exhibit A. He described the preparation 
of pay checks. They are made out from payrolls on a machine 
which automatically records at the same time on a separate 
tape the sum written on the check. Pay checks for brakemen 
and conductors ape prepared together in one batch, separately 
from other employees. Such employees are not paid wages 
currently due, but the checks are delayed a few days to com¬ 
pute the amounts due. After the checks are prepared he, 
Bell, countersigns them, and countersigned the check in ques¬ 
tion. Then he wraps the batch for brakemen and conductors, 
puts the tape inside, seals the package and delivers it to the 
baggage room where it is later picked up by the Crew Clerk, 
who delivers checks to the employees. He did so wrap and 
deliver the group of checks among which Exhibit A should 
have been included and this he did on April 5, 1943. After 
the Crew Clerk is through with the checks, he returns un¬ 
delivered checks and the tape to the Auditor’s Office. The 
original tape which accompanied the brakemen’s and con¬ 
ductor’s checks on April 5, 1943, could not be found 

18 among the records. He produced and identified a du¬ 
plicate tape made subsequent to that time from the 

original payrolls. This item was not marked, and never in¬ 
troduced in evidence. 
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Bell also produced a cancelled checks for $16.41, payable to 
John H. McCarthy and representing the pay check drawn by 
defendant on April 6, 1943, a pay day for services March 16 
to 31. Defendant had drawn an advance of $50 on his salary 
and $16.41 was the balance due. This check bore a bank 
endorsement dated April 10, 1943. On the reverse side it 
bore the endorsement John H. McCarthy. This item was 
marked Exhibit I. 

Bell also produced two forms used by the company in tak¬ 
ing applications for employment. Both of these forms pur¬ 
ported to .be filled out in the applicant’s handwriting and 
were signed J. H. and John H. McCarthy, respectively, and 
dated November 16, 1942. These applications were first re¬ 
ceived in the Personnel Department. Later these, as all such 
records, were transferred for permanent filing in the Audi¬ 
tors’ Office and were under the custody of Mr. Bell and were 
personally taken from the files by him and produced in court. 
Mr. Bell had no personal knowledge of the handwriting in the 
body of the specimens. These forms were marked Exhibit D, 
and Exhibit F and received in evidence, over defendant’s ob¬ 
jection that they were not sufficiently authenticated. 

Bell testified that one Ralston, employed on the late after¬ 
noon shift in the Crew Clerk’s office in April, 1943, had left 
the company in December, 1943, and was reputed to be in 
California. 

The witness testified on cross-examination that he had no 
personal recollection of actually seeing the Jack Sparks check 
or of its being issued or of signing it, also that he saw defendant 
on April 6 at the Store Room away from the Pay Clerk’s office 
on business of the Terminal Company. Witness on cross- 
examination stated that he had no personal recollection of the 
receipt of Exhibits D and F, and that no payroll was used 
nor were checks signed for by the employees when 
19 receiving them nor a record made at the time of 
distributing checks to employees. Witness testified 
that he was not familiar with defendant’s handwriting, nor 
had he ever seen him write. 

Chester A. Holloway, testified that he worked in the Yard 
and was paid on April 6, 1943. He got off at 4:00 P. M., and 
got his check and went to the teller’s window in the basement 
of the Union Station. As he proceeded to the window he 
noticed that it was 4:15 P. M. He got in line and got his check 
cashed, and identified Exhibit C, as the check he cashed there 
that day. He had come in with a companion Ran Boyd, but 

610779—M-3 
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was separated from him while they both endorsed their checks, 
and Boyd stood in front of him in the line and was separated 
from him by several persons. He did not recall whether these 
persons were white or colored, but did recall they were all men. 
It took only a few minutes to get his check cashed. His testi¬ 
mony was admitted over objection of defendant. 

He testified that he did not know the defendant and had 
never seen him before the trial of the case. 

Han Boyd testified for the prosecution that he worked in 
the Yard and came in with Holloway to cash his check at 4:15, 
was separated from Holloway in the line and could not identify 
any of the persons separating him from Holloway in the line. 
He identified Exhibit B as the check he cashed there between 
4:15 and 4:30 P. M. His testimony was admitted over objec¬ 
tion of defendant. 

He testified that he did not know the defendant and had 
never seen him before the trial of the case. 

Salvador J. Cosimano, testified that he worked for the Na¬ 
tional Bank of Washington as a regular employee and on cer¬ 
tain days was detailed to special duty in the basement of the 
Union Station to act as a teller and cash checks for Washington 
Terminal employees. On April 6, 1943, he was so employed 
from 7:00 A. M.. to 4:30 P. M., with a co-worker Phillips, who 
did not testify. As checks were cashed they were stamped with 
a rubber stamp and laid aside in piles usually in the 
20 order in which received. They were usually bound in 
bundles of one hundred without disturbing the order in 
which they were received and at the close of the day taken to 
the Auditor’s Office. He could not say whether this procedure 
was followed in this case. Employees were not required to 
identify themselves as they cashed checks unless something un¬ 
usual came up, such as an employee presenting more than one 
check for payment. If such occurred, there was on duty at the 
teller’s window an employee of the company to aid in making 
identification. Cosimano identified Exhibit A as a check re¬ 
ceived by him or teller Phillips on April 6 by the imprint of a 
rubber stamp reciting The Washington Terminal Company, 
Washington, D. C.. Paid, April 6,1943, Teller. He also identi¬ 
fied Exhibits B and C as checks similarly cashed on April 6, 
1943. Defendant’s objection to the testimony regarding the 
procedure usually followed in preserving the checks was over¬ 
ruled. 

On cross-examination witness stated that he had never seen 
McCarthy before and could not identify him as the person 
who cashed the Jack Sparks check, and could not swear as to 
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the time it was cashed. Further, that April 6,1943, was a pay 
day and that lines of employees formed at the two windows in 
the baggage room at times all that day to cash checks. Witness 
stated he did not know Jack Sparks. 

O. W. Riley testified for the prosecution that he worked in 
the Auditor’s Office. On April 7,1943, the loss of Jack Sparks’ 
check was reported to him. He then thumbed through all the 
checks cashed by the company on April 6, 1943, and located 
Exhibit A in one of the bundles. He marked the spot with a 
slip of paper and notified Captain Peal of the Terminal Police. 
After Captain Peal had investigated the case all of the checks 
were redistributed and lost their original position in the usual 
course of business. Defendant’s objection to his testimony was 
overruled. 

Witness testified that he had not seen the defendant with 
the Jack Sparks check or cashing any check on April 6, 1943, 
or seen defendant in the baggage room on that day. 

21 • Captain Peal. Captain of Washington Terminal Po¬ 

lice, testified that he assisted in the investigation of this 
case. On April 7, 1943, he went to the Auditor’s Office and 
Mr. Riley directed him to a bundle of checks in which a 
marker had been inserted to locate Exhibit A. He then re¬ 
moved Exhibit A and made a written notation of the first four 
checks on either side of Exhibit A in the bundle. He had no 
present recollection of the names of the payees on the other 
checks or of the order in which they were found. At the time 
he was making the investigation, however, he made a written 
memorandum of these facts and this memorandum was identi¬ 
fied and introduced as Exhibit J, and showed that the checks 
of the following employees were grouped together in one 
bundle in the following order: 

Chester A. Holloway 
Alfred T. Thompson 
Thomas R. Winchester 
Eric C. Gebhardt 
Exhibit A 

William T. Hepburn 
Ran Boyd 
Edward G. Burns 

All these persons were employees of the Washington Terminal 
Company. Defendant’s objection to this testimony and Ex¬ 
hibit J, on the grounds that such evidence was based on a 
purported custom of preserving cashed checks in the original 
sequence of presentment, was overruled. Defendant’s objec¬ 
tion to Exhibit J, on the ground that the best evidence of the 
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sequence of cashing checks was the testimony of the payees, 
was overruled. 

On cross-examination witness stated that a company em¬ 
ployee watched the lockers and had access to the Crew Clerk’s 
office on April 6, 1943; that he did not see the defendant on 
that day. 

Edward A. Ricker, testified that on April 6, 1943, he was 
working in the Crew Clerk’s office as Clerk and Pay Distribu¬ 
tor, having been assigned there temporarily on account of in¬ 
juries received in his employment as a brakeman. He went 
to work early on the morning of April 6.1943, and some- 
22 time between 2:00 A. M. and 4:00 A. M., he received the 

package of checks for the brakemen and conductors. It 
was sealed. He unwrapped it and checked the tape against 
the checks and there was no discrepancy. He handed out 
some of the checks before S:00 A. M., but has no recollection 
of handing out Exhibit A, and had no recollection of having 
seen Exhibit A on April 6. He did not see Jack Sparks at the 
office. No one but the watchman came into the office while 
he was on duty, except Bernard McDonald, who came on duty 
as Crew Clerk at 7:00 A. M. At 8:00 A. M., witness went off 
duty, leaving the undistributed checks with McDonald. Mc¬ 
Carthy had not yet come to work when he left. 

Witness testified on cross-examination that he had not seen 
the defendant with the Jack Sparks check or cashing any check 
on April 6,1943, or seen defendant in the baggage room on that 
day, nor did he recall having seen the Jack Sparks check as 
part of the bundle of checks handled by him on that day. 
Testified that the original tape listing the pay checks on April 
6, 1943, was lost and not recovered; further, that on April 6, 
1943, a watchman in the employ of the company had access 
to the Crew Clerk’s office. 

Bernard J. McDonald, testified that on April 6, 1943, he 
worked for the Terminal Company as Crew Clerk, and he 
continued to work there until May, when he was drafted into 
the Army. 'When he came on duty at 8:00 A. M., he relieved 
Ricker and took over from Ricker undistributed pay checks. 
Witness signed for the bundle of checks but had no personal 
recollection that Exhibit A came to his office on April 6. Mc¬ 
Carthy, who was being trained by witness in the duties of crew 
clerk, came to work a little later in the morning and his duties 
that day included handling and distributing pay checks to the 
employees as they called for them. ■ At 4:00 P. M., McCarthy 
was relieved by Ralston and left. Sparks called for his check 
between 4:00 and 5:00 P. M., and it could not be found, and 
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later returned to the Crew Clerk’s office after reporting to the 
Auditor’s Office. Neither McDonald nor Ralston left the 
office between 4:00 and 5:30 P. M., at which time Mc- 

23 Donald went off duty and took the undistributed checks 
back to the Auditor’s Office as was his duty. He cashed 

his own check the next day. The next day, April 7, McCarthy 
did not come to work and McDonald called him on the phone 
to ask if he would be in and McCarthy said that he was unable 
to come to work because he had a hangover. McCarthy did 
not come to work on April 8, worked on the 9th and thereafter 
did not come to work for the company again. 

Witness testified that he had not seen defendant with the 
Jack Sparks check, cashing or endorsing any check or attempt¬ 
ing to cash any check, nor seen him in the baggage room where 
checks were cashed; further, that he did not see the Jack Sparks 
check in the Crew Clerk’s office on April 6, and that it could 
have been missing before the bundle of checks reached the Crew 
Clerk’s office; that no payroll was used in distributing checks 
or signatures of the employees required therefor, or any record 
made of distribution of checks; that a watchman was on duty 
on April 6, with access to the Crew Clerk’s office. Also testi¬ 
fied that the Jack Sparks pay check as issued and distributed 
contained an attached stub with information concerning the 
pay which was first detached before the check was cashed, and 
had been detached when the check was offered in evidence. 
That he sent defendant out of the Crew Clerk’s office on oc¬ 
casions on business on April 6, 1943, but that McCarthy was 
never alone in that office on that day. Witness testified that 
the original tape listing the pay checks on April 6, 1943, was 
lost and never found. 

Ira J. Gullickson, Chief Document Examiner of the Metro¬ 
politan Police Department, testifed over defendant’s objection 
to the authenticity of the specimens, that he had compared Ex¬ 
hibit A with Exhibits D and F, and in his opinion the endorse¬ 
ment Jack Sparks on Exhibit A had been written by the same 
person who wrote Exhibits D and F. Gullickson testified that 
in his opinion the endorsement Jack Sparks was written in 
heavy, deliberately disguised writing because the writer 

24 had made a false start, visible inside the upper loop of 
the J, the small a in Jack had a peculiar appendage 

for the beginning stroke, the k in Jack had been written over 
and the writing was shaky. The line quality of the endorse¬ 
ment was similar to that in Exhibits D and F, particularly 
with regard to the heavy down strokes and slant, and the pen 
position taken by the writer was the same. The false start on 



18 ’ john h. McCarthy vs. united states 

the capital J resembled the initial strokes in the peculiar tri¬ 
angular shaped upper loop of the J sometimes used by the 
writer in Exhibits D and F. The writer of the latter, however, 
also used the round topped J used in the endorsement JACK 
SPARKS (and the loops were similar in the various exhibits). 
The k in JACK SPARKS resembled in characteristics the k 
used by the writer of Exhibits D and F. The lower case s and 
p also resembled each other in the various exhibits. The differ¬ 
ent style r used in the forgery the witness testified was in his 
opinion due to an attempt to disguise the handwriting. 

He said there were many dissimilarities between Exhibit A 
and Exhibits D and F, and that but for the letter J in Jack in 
Exhibit A he would not be there to testify. He admitted he 
could be mistaken in his opinion and that in two specified cases 
juries had rendered verdicts opposed to his opinion testimony. 
Thereupon, counsel for defendant asked the witness whether 
he had not testified in the Lamar case in Rockville, Maryland, 
a criminal case, as to the genuineness of letters and whether 
the jury’s verdict had not been opposed to his opinion. Ob¬ 
jection by Government counsel was sustained. Witness also 
admitted that there were similarities between the alleged for¬ 
gery and Government Exhibit G, but explained that such sim¬ 
ilarities were not characteristic. 

Witness testified that the same person who forged the en¬ 
dorsement on the Jack Sparks check in a disguised handwrit¬ 
ing made both the capital square “J” and round loop “Jays”. 
He also testified that he thought the forger might not have 
tried to disguise his handwriting because it seemed like 
25 a tracing on the endorsement signature. On cross- 
examination admitted that there were many character¬ 
istics and attributes relating to handwriting which assisted in 
avoiding error in comparisons, as advocated by the handwrit¬ 
ing expert Prof. Osborne, and agreed to by witness, but were 
not available in this case, and that he had been limited in speci¬ 
mens of defendant’s handwriting as opportunities for compari¬ 
son with the purported forged endorsement. Witness further 
testified that in the case of the Jack Sparks endorsement, all 
differences between it and the specimens were disguises and that 
all similarities were individual characteristics. Admitted that 
someone else might differ with him in his opinion. 

David Higgins, Detective Sergeant of the Metropolitan Po¬ 
lice, testified that he investigated this case. On Thursday, May 
13, 1943, he called at defendant’s southeast address to talk to 
him about this case. He then learned that defendant’s wife 
had died and was to be buried and he arranged with defendant 
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that defendant should come to the Police Department the fol¬ 
lowing Tuesday and have a talk with the officers. Higgins did 
not teU defendant that he was investigating any charges against 
him, or that his visit had any reference to the Terminal Com¬ 
pany. Sergeant Luskey accompanied Higgins on this trip, but 
did not testify. Defendant did not keep the appointment on 
Tuesday and when Sergeant Higgins went back to defendant’s 
address he discovered that defendant had vacated his apartment 
and left, leaving no forwarding address. On June 1,1943, Ser¬ 
geant Higgins applied for a warrant of arrest. 

On cross-examination, he admitted he had heard of other 
thefts and forgeries of checks at the Terminal Company. De¬ 
fendant waived extradition when arrested in Denver in Octo¬ 
ber, 1943, was returned to Washington^ D. C., and has been 
continuously in jail. 

Witness said he had inquired at the Draft Board for de¬ 
fendant’s address but that no changes of address had been 
reported to the Board at that time. 

On cross-examination witness testified that he had 
26 called at Draft Board No. 24 and the Anacostia, D. C. 

Post Office, but did not secure defendant’s new addresses 
because they had not yet been received at these offices. Testi¬ 
fied that defendant was arrested in October, 1943, in Denver, 
Colorado, and was brought back to the District of Columbia, 
having waived extradition; and further, that no one had seen 
the defendant with the Jack Sparks check, or writing on it, or 
endorsing it, or cashing .it, or in the baggage room on April 6, 
1943. 

Government Exhibit A was offered in evidence. The de¬ 
fendant objected on the ground (1) that as offered it repre¬ 
sented only a portion of the check as prepared in the Auditor’s 
Office, (2) that it was not sufficiently identified as a check issued 
by the Auditor’s Office, or as issued and received in the office 
of the Crew Clerk on April 6,1943. The objections were over¬ 
ruled and the check admitted in evidence. 

The prosecution then rested. 

Charles R. Bell, testified for the defendant and produced 
defendant’s employment record which showed that defendant 
was retained on the roster of employees until June 10, 1943, 
when he was dropped for being away without leave. Defendant 
was never notified he was carried on the rolls or was dropped 
therefrom. In January 1944 the company sent defendant an 
income tax statement for earnings during 1943 (Ex. 6, 7) from 
January 1 to June 10. This was the only communication sent 
defendant after his last working day. Witness also produced 
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time cards which showed defendant was excused on April 7 
and 8.1943. These time cards, Defendant’s Exhibits 1-5, were 
introduced in evidence, as were Defendant’s Exhibit 6-9 and 
10-12 (K). Witness identified defendant’s pay check for ac¬ 
cruals from April 1, 1943, amounting to $41.57, and testified 
defendant would have had to call in person at the office to 
receive it. This check dated April 21, 1943, was marked Ex¬ 
hibit 11 and admitted in evidence. 

27 William 0. Laycock, testified for the defendant that 
he was the Trainmaster of the Washington Terminal 
Company. Defendant was employed in the latter part of 
November, 1942, as a yard clerk and extra switch tender work¬ 
ing on Wye Bridge from 4: 00 P. M., to 12: 00 P. M. Witness 
does not recall that defendant wanted permanent or tem¬ 
porary work. Day work depends on seniority, but senior em¬ 
ployees do not uniformly desire day work. The Crew Clerk 
would have granted defendant excuses from work. In the 
latter part of March, 1943, witness talked to defendant about 
posting or temporary work as assistant crew clerk; this in¬ 
volved day work. Switch tender work involved both night and 
day work. The crew clerk job never required posting or tem¬ 
porary work on the late shift. 

On April 6,1943, defendant was working in the Crew Clerk’s 
office with McDonald. Witness went in there about 9:30 A. M., 
at which time McCarthy was distributing checks and Mc¬ 
Donald was watching him. No one else was in the office 
A watchman checks in the office every hour and the only other 
persons allowed in the office are Crew Clerks. The witness 
had no recollection of having been told by McCarthy that 
he would not be to work on the 7th. On April 7 and 8, de¬ 
fendant did not come to work; on the 9th he worked in the 
Crew Clerk’s office. Witness said that identification cards 
were not required at the crew clerk’s office because all em¬ 
ployees were known to the clerks. McDonald was due to 
report from work at 6: 30 A. M., on April 6, because it was 
a pay day. Witness said the company had 5800 employees. 

Witness testified that the Washington Terminal Company 
had at or under its Washington Office about 5800 employees; 
that he had not seen the defendant with the Jack Sparks check 
or endorsing any check or cashing any check on April 6, 1943, 
or seen defendant in the baggage room on that day. 

James E. McCleary, testified that in January, 1943, he was 
working with defendant in the Yard on Y Bridge as a switch- 
tender from 4: 00 P. M., to 12: 00 P. M., and the defendant 
had said something about wanting to change his hours of 
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employment to day work on account of his wife’s 

28 illness, so he could be with her in the evenings. 

Harry E. Gaines, testified for defendant. He worked 
with defendant in the Yard in February, 1943, but never heard 
him mention any desire to change his hours of employment. 
On April 6,1943, he saw McCarthy and McDonald in the Crew 
Clerk’s office, seated at a large desk. McDonald gave him his 
check. No one was stationed at the window to require identi¬ 
fication. 

Witness testified that he was in and out of the service for 
twenty-five years before becoming a Crew Clerk. 

Bernard J. McDonald, testified for defendant that on April 
7 defendant said he was sick with a hangover and could not 
come in, and witness excused him for the day. On prior oc¬ 
casions defendant had reported he was unable to work on ac¬ 
count of his wife’s illness. 

Normally, undistributed checks are retained in the office 
until the next day, but on April 6, 1943, at 5: 30 P. M., he 
returned the checks to the Auditor’s Office upon instructions 
received from that office. 

Mrs. Neola A. Marston, testified she knew defendant and his 
wife well. Mrs. McCarthy was seriously ill in October 1942 
and April 1943 with cancer and died on May 12, 1943. She 
was in the hospital on three occasions, and was operated on 
twice since defendant went to work for the Terminal Com¬ 
pany. She heard defendant discuss his desire to get day work 
so he could be home and nurse his wife at night. Witness 
frequently nursed defendant’s wife as a friend and often stayed 
with defendant’s wife in evening. She knew the difficulty in 
securing nursing service in the evening to his wife. Someone 
always stayed with defendant’s wife in evening. Defendant 
often stayed with his wife at nights. She was familiar with 
defendant’s handwriting and testified that the endorsement 
Jack Sparks on Exhibit A was not defendant’s signature, and 
she did not think he wrote it. 

Upon cross-examination the witness stated that her familiar¬ 
ity with defendant’s handwriting came from having seen 

29 him sign his name a number of times, which act the 
witness observed while situated opposite defendant while 

he wrote, and that she had seen the finished handwriting. 
Over defendant’s objection, which was overruled, witness was 
shown isolated letters on plaintiff’s Exhibits D and F and 
cross-examined in regard thereto. 

A representative from the City Post Office, produced records 
showing that on July 14,1943, defendant had sent in a change 
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of address from Cincinnati, Ohio, showing his address to be 
2388 Ferguson Road. 

R. E. Grimes, testified for the defendant that he knew him 
from having worked with him on Y Bridge in the Yard. He 
had never seen any one but the Crew Clerk in the office on pay 
days, although he had been inside himself on occasion. He had 
seen company representatives stationed at the teller’s window 
to identify employees, but identification was required only 
when more than one check was presented for cashing. 

Witness testified that defendant had advised him of his 
wife’s illness, requiring that defendant secure day work so 
as to look after her in the evening. Witness knew all about 
conditions of wife’s illness, having visited defendant in his home, 
and had met defendant’s wife. 

Joseph E. Bruno, employed by E. M. Aiken Realty Com¬ 
pany, testified that in May, 1943, his firm had filed suit in 
Municipal Court for eviction of defendant for nonpayment of 
rent; defendant paid the rent in full on May 19, 1943, and 
vacated the apartment. 

Witness submitted records of issuance of writ of restitution 
of defendant’s premises as of May 12,1943. 

Alf R. Anci, testified for defendant that he was manager of 
Sloan’s Credit Company on 7th Street; that he had known de¬ 
fendant personally for a number of years and had previously 
worked with him at Phil Boby’s Company in Washington, 
D. C., before defendant worked at the Terminal Com¬ 
pany. Had visited defendant in defendant’s home 
30 many times and knew his wife; that he attended the 
wife’s funeral, and his firm sent flowers. McCarthy 
had applied to witness for employment there early in April, 
1943, and was employed there on April 22, 1943, on day work. 
When defendant applied to him for a position at Sloan’s Credit 
in April, 1943, defendant told him that he sought day work so 
as to be with his sick wife in the evening. Defendant worked 
two days after his wife died and resigned. When Mrs. Mc¬ 
Carthy died Anci visited the funeral parlor and saw McCarthy, 
who at that time informed him he had decided to leave town 
and go west. Witness said he was familiar with defendant’s 
handwriting and that he did not think he wrote the disputed 
signature. 

On cross-examination, over objection of defendant, over¬ 
ruled by the Court, he was interrogated concerning a number 
of isolated letters in Exhibits D and F, the rest of the exhibits 
being obscured. 
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MarceUe Shaw, produced records of Local Draft Board No. 
24 showing that on May 27,1943, the Board received a change 
of address from defendant advising the Board his address was 
General Delivery, Cincinnati, Ohio. On July 4, defendant 
advised the Board of the death of his wife and gave them 
the 2388 Ferguson Street address in Cincinnati. These com¬ 
munications were postmarked in Cincinnati. Defendant also 
advised the Board on August 24, 1943, of his moving to Den¬ 
ver, and gave his address as 125 E. 11th Street. 

Mrs. J. D. Anderson, testified she knew Mr. and Mrs. J. H. 
McCarthy. She and they lived in the same apartment house, 
where the McCarthy’s resided during defendant’s employment 
with the Terminal Company. On Monday, May 17, she saw 
McCarthy and took some baggage to the railroad station for 
him in her car. She said she was familiar with his hand¬ 
writing and that the forgery bore no similarity to McCarthy’s 
handwriting, and that she did not think he wrote it. Witness 
said that during his wife’s illness defendant sought day work 
so as to be with her at night. 

31 Witness is a trained nurse at St. Elizabeths Hospital 
and worked with defendant’s wife there, she being also 
a nurse there. Witness knew of defendant’s wife’s protracted 
illness and frequently nursed her as a friend. She needed some¬ 
one with her in the evening and witness often stayed with her. 
Knew of defendant’s difficulty in securing someone to stay with 
his wife. She knew when defendant left the employ of Wash¬ 
ington Terminal Company and went to Sloan’s Credit, in order 
to secure day work. Defendant often stayed with his wife at 
nights. Witness knew of wife’s three trips to the hospital and 
two operations and blood transfusions. She was present when 
defendant’s wife died. She testified she was thoroughly fa¬ 
miliar with defendant’s handwriting and had often seen him 
write and that she did not think he wrote the Jack Sparks 
endorsement. Over the defendant’s objection, which was over¬ 
ruled by the Court, witness was shown several isolated letters 
on plaintiff’s Exhibits D and F and cross-examined in regard 
thereto. 

F. L. McCarthy, testified he was defendant’s brother, em¬ 
ployed at Government Printing Office. He was with his brother 
from Thursday, May 13 to Sunday, May 16, 1943. when Mrs. 
McCarthy died. Witness said he and defendant had a sister 
residing on Ferguson Street in Cincinnati, and that another 
sister lived in Denver, at the respective addresses used by 
defendant. On one occasion May 13 or 14, at the apartment, 
defendant went to the door and spoke to two men and when 
he returned he dropped a paper on the table and said he had 
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been served with an eviction notice, which required attention. 
Mr. Anci visited defendant on Friday night. 

Witness said he was thoroughly familiar with his brother’s 
handwriting and that he positively did not think his brother 
wrote the disputed signature. 

Witness was cross-examined as to his familiarity with indi¬ 
vidual characters of defendant’s handwriting. He said defend¬ 
ant’s capital J’s had a T effect, and that his lower case k 

32 looked like 1-s joined. He was then shown isolated 
characters in Exhibits D and F, over objection of de¬ 
fendant that the procedure was unfair, and asked whether or 
not they had the characteristics to which he had testified and 
was asked whether particular characters were in defendant’s 
handwriting. He testified that his brother’s handwriting was 
smooth and regular. 

Defendant’s ration books and cab driver’s license, both is¬ 
sued in Denver, Colorado, were identified and offered in evi¬ 
dence and form part of defendant’s exhibits. 

At the close of plaintiff’s case in chief, counsel for defendant 
moved for a directed verdict on the ground that plaintiff’s evi¬ 
dence was not sufficient to support conviction under the indict¬ 
ment, being only circumstantial, except as to the opinion hand¬ 
writing testimony, and based only upon opportunity and ac¬ 
cessibility, together with the handwriting testimony and pur¬ 
ported flight, and (except for the handwriting testimony) there 
being no direct testimony showing possession of the check or 
forgery or uttering of the same, or any connection therewith of 
defendant. The Court overruled said motion. 

At the close of all the evidence, defendant’s counsel moved 
for a directed verdict of not guilty, for insufficiency of such evi¬ 
dence to support conviction under the indictment, and upon the 
same grounds as next hereinbefore set out, as basis for the pre¬ 
vious motion for a directed verdict. The Court denied said 
motion. 

The jury took the case at about eleven o’clock A. M., on Fri¬ 
day, February 25, 1943, and at about three thirty P. M., after 
deliberating for about four and one-half hours, the jury brought 
in a verdict of guilty of forgery and uttering on both counts of 
the indictment. Defendant was sentenced by the Court on 
March 17, 1944, for a term of not less than one nor more than 
three years imprisonment in an institution of the penitentiary 
type. 

In argument, counsel for defendant argued that if the police 
had been diligent they could have ascertained defendant’s 
Cincinnati address by inquiring of the Draft Board. 

33 Government counsel in rebuttal argued that the files of 
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the Draft Board on registrants were not accessible to 
police officers and asked the Court to take judicial notice of 
Selective Service regulations to that effect. The Court did so 
take judicial notice of the regulation restricting access to draft 
board files. Defendant objected to any argument based on judi¬ 
cial notice of such a regulation, especially in view of Detective 
Higgins’ testimony and to the Court’s taking judicial notice of it. 
In instructing the jury, the Court commented that in consider¬ 
ing defense testimony that the disputed signature was not in 
defendant’s handwriting, or that he did not write it, they should 
consider the prosecution’s theory that such signature was delib¬ 
erately disguised. Defense counsel objected to this part of the 
charge, on the ground the witnesses for the defendsJht had said 
only they did not think he wrote it. 

It is hereby stipulated and agreed that the foregoing is a true 
statement of the evidence and of the proceedings in said District 
Court in the above entitled matter, in addition to those to be 
contained in the Clerk’s record, and such of plaintiff’s and de¬ 
fendant’s exhibits and other items as may be covered under 
defendant’s designation of record and that the foregoing record 
be submitted to the District Judge to be ordered to as the Bill 
of Exceptions in the above entitled matter. All adverse rulings 
of the Court on defendant’s objections and motions were duly 
excepted to. 

Edward C. Eicher. 

Chief Justice. 

John P. Burke, 

Assistant United States Attorney. 

Jerome F. Barnard, 

Attorney for Defendant. 

34 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72931 

United States 
vs. 

John H. McCarthy 
designation of record 

The Clerk will please include in the transcript of record on 
appeal in the above entitled cause the following: 

1. The indictment. 

2. The arraignment. 
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3. Pleas. 

4. Plaintiff’s exhibits introduced in evidence: 

Exhibit “A”—Pay check of Washington Terminal Company, 
to order of Jack Sparks, dated April 1, 1943, in the amount of 
3106.61. 

Exhibits “B” and “C”—Pay checks, both dated April 1,1943, 
to the order of Chester A. Holloway and Ran Boyd, respec¬ 
tively. 

Exhibit “D”—Purporting to be release of defendant as part 
of his application for position with Washington Terminal 
Company. 

Exhibit “F’—Purporting to be application of defendant 
for employment by said company. 

Exhibit “G”—Being several signatures written by Jack 
Sparks of his own name while in the District Attorney’s Of¬ 
fice, and identified by him while on the witness stand. 

Exhibit “H”—Terminal Company’s pay check of $50., to the 
order of defendant, as payment on account of his salary. 

Exhibit “J”—List of pay checks purporting to have been 
cashed on April 6,1943, as follows: 

Chester A. Holloway. 

Alfred T. Thompson. 

Thomas R. Winchester. 

Eric C. Gebhardt. 

Exhibit “A” (Jack Sparks). 

35 William T. Hepburn. 

Ran Boyd. 

Edward G. Bums. 

5. Defendant’s exhibits introduced in evidence: 

Exhibit “1”—Identification card—Jack Sparks, dated De- 
cember 12 1 9 4-2 

Exhibit “2”—Time card dated April 9, 1943. 

Exhibit “3”—Time card dated April 6, 1943. 

Exhibit “4”—Time card dated April 7. 

Exhibit “5”—Time card dated April 8. 

Exhibit “6”—Notice to defendant from employer, Wash¬ 
ington Terminal Company, as to wages paid and income taxes 
withheld therefrom from January 1,1943, to June 10,1943. 

Exhibit “7”—Mailing envelope containing Exhibit “6”. 

Exhibit “9”—Identification slip dated June 10, 1943 termi¬ 
nating employment. 

Exhibit ‘TO”—Occupation record. 

Exhibit “11”—Canceled pay check of defendant for $41.57, 
dated April 16, J943, covering accruals from April 1. 

Exhibits “12”, “12 (a)”, “12 (b)”, “12 (c)”, “12 (d)”, “12 
(e)”, “12 (f)”, 12 (g)”, “12 (h)”, “12 (i)”, “12 (j)” and “12 
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(k) ”—12 Defendant's time cards from March 25th to April 5th, 
both inclusive. 

Exhibit “13”—Mailing envelope and contents relating to 
annual registration reinstatement of defendant's wife, Luella 
Burke McCarthy, nurse. 

Exhibits “15”, “15(a)”, “15 (b)” and “15 (c)”—4 receipted 
bills for nursing Luella Burke McCarthy, dated October 26, 

1942, October 19,1942, November 3,1942 and October 15,1942, 
respectively. 

Exhibits “16”, “16 (a)”, “16 (b)”, “16 (c)”, “16 (d)”, “16 
(e)”, “16 (f)”, “16 (g)” and “16 (h)”—9 receipted bills for 
hospitalization of Luella Burke McCarthy at Doctors Hospital. 

Exhibit “17”—District of Columbia official certified photo¬ 
static copy of certificate of death of Luella McCarthy. 
36 Exhibit “18”—Receipt of Central Dispensary and 
Emergency Hospital to Mrs. McCarthy dated May 12, 

1943. 

Exhibits “19”, “19 (a)” and “19 (b)”—3 receipts of W. W. 
Chambers Company—Payment of funeral expenses of Mrs. 
McCarthy—Dated May 14th for the first two, and May 15th 
for “19 (b)”. 

Exhibit “20”—Duplicate receipts for rent to L. B. McCarthy, 
for $83.25, dated May 19, 1943, from E. M. Aiken, Inc. 

Exhibit “21”—Original of Exhibit “20”. 

Exhibit “22”—Direction dated May 12,1943 of Herman Mil¬ 
ler, as attorney for E. M. Aiken, to issue writ of restitution 
against Luella B. McCarthy, in landlord and tenant No. 6025, 
Municipal Court, D. C., of Apt. #4,1212 Talbert Street, S. E., 
with affidavit and Marshal's return, and envelope containing 
same. 

Exhibit “23”—Form of notice of issuance of writ of posses¬ 
sion by Marshal as of May 12, 1943, in pursuant of direction 
represented by Exhibit “22”. 

Exhibit “24”—Employment record of defendant by Sloan's 
Credit Co. 

Exhibit “26”—Certificate of medical examination of de¬ 
fendant as brakeman with B <fe 0 Railroad Company, dated 
July 7, 1943. 

Exhibit “27”—Photostat of Chauffeur’s License issued to 
defendant at Denver, Colorado, under date of August 25,1943, 
with his address at 125 East 11th, Apt. 9. 

Exhibit “28”—War Ration Book of defendant, No. 3, is¬ 
sued October 20,1943. 

6. Verdict. 

7. Sentence. 
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8. Orders for extension of time for settling and filing of bill 
of exceptions and remaining record on appeal. 

9. Notice of appeal, including grounds thereof. 

10. Assignments of error. 

11. This designation. 

Dated June 12, 1944. 

Jerome F. Barnard, 

Jerome F. Barnard, 

Attorney for Defendant, 

1422 F Street NW., Washington 4 , D. C. 

Approved: 

Edward C. Eicher, 

Chief Justice. 

Seen J. P. Burke, June 12,1944. 

37 In the District Court of the United States for the 

District of Columbia 

Criminal No. 72931 

United States 
vs. 

John H. McCarthy 

1 

supplemental designation of record 

The Clerk will please also include in the transcript of record 
on appeal in the above entitled cause the following: 

1. The affidavit in forma pauperis filed in support of prosecu¬ 
tion of this appeal with fiat of the Justice thereon. 

2. Bill of Exceptions. 

3. Order of Court authorizing the filing of the original ex¬ 
hibits and forwarding the same by the Clerk to the United 
States Court of Appeals with the record on appeal in lieu of 
copies thereof. 

4. This supplemental designation. 

Jerome F. Barnard, 

Jerome F. Barnard, 

Attorney for Defendant. 

1422 F Street NW., Washington 4 , D. C. 

Dated—June 14, 1944. 

Seen June 14,1944. 

J. P. Burke, Asst. U. S. Atty. 

Approved: 

Edward C. Eicher, 

Chief Justice. 
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38 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 14, both inclusive, and 34 to 37, 
both inclusive, to be a true and correct transcript of the record, 
according to the designations of record for use on appeal ap¬ 
proved by the Court, in cause entitled United States vs. John 
H. McCarthy , Criminal No. 72931, as the same remains upon 
the files and of record in said Court, except the following: 

The Bill of Exceptions approved by the Court, pages num¬ 
bered 15 to 33, both inclusive, is included herein. 

The original exhibits offered in evidence at the trial, and 
designated by counsel, are transmitted herewith pursuant to 
order of this Court, filed June 14,1944. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 21st day of June, 1944. 

[seal] Charles E. Stewart, 

Clerk. 

By Harry M. Hull, 

Deputy Clerk. 
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®tttteb States Court of Appeals 

DISTRICT OF COLUMBIA 

April Term, 1944 


No. 8721 

John H. McCarthy, appellant 

v. 

United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOE APPELLEE 


JURISDICTIONAL statement 

By indictment filed in District Court on November 29, 1943 
(App. 1), appellant, John H. McCarthy, was charged with 
forgery and uttering. On December 3, 1943, he pleaded not 
guilty (App. 3). He was tried on February 21, 23, 24, and 25, 
1943, and found guilty on February 25, 1943 (App. 3). On 
March 17, 1943, appellant was sentenced to serve one to three 
years in the penitentiary (App. 4). Notice of appeal was filed 
on March 23,1943. 

STATEMENT OP THE CASE 

This was a prosecution for the forgery and uttering of a pay 
check issued by the Washington Terminal Co. on April 6,1943, 
to one Jack Sparks in the sum of $106.61. Sparks was a brake- 
man in the employ of the Company (App. 10). The check 
was prepared in the Auditor’s office of the Company on April 

(l) 
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5, 1943, and signed by C. R. Bell, an official in the Auditor’s 
office (App. 12). At the time it was prepared, an automatic 
notation of the amount was recorded on a separate tape, on 
which is recorded in serial form the amount of every check 
prepared. Govt. Ex. A, the forged check, was wrapped by Bell 
in a batch of checks along with the corresponding tape and 
sealed in a package which was delivered to the baggage room 
(App. 12). The package was taken from the baggage room by 
Edward A. Ricker between 2: 00 and 4: 00 A. M., April 6,1944, 
at which time the package was intact. Ricker was the Crew 
Clerk on 12:00 P. M. to 8:00 A. M. shift (App. 16). The Crew 
Clerk’s office is located on First St. NE., at Eye St., several 
blocks from the Union Station proper. Ricker checked the 
tape against the package of checks and there was no discrep¬ 
ancy, all amounts recorded on the tape being represented by a 
corresponding check in the batch. Ricker delivered some of 
these checks to employees before he went off duty at 8:00 A. M., 
but he had no recollection of having seen Govt. Ex. A (App. 
16). 

Bernard McDonald, Crew Clerk on the 8:00 A. M. to 4:00 
P. M. shift, came on duty either at 7:00 A. M or 8:00 A. M., 
Ricker testifying that it was 7:00 A. M. and McDonald that 
it was 8:00 A. M. (App. 16). Ricker turned over the undis¬ 
tributed checks to McDonald and left. Appellant, John H. 
McCarthy, came to work a little later that morning. He was 
working under McDonald, being instructed in the duties of 
the office (App. 16). Appellant and McDonald worked in the 
office all day and McCarthy left the office at 4:00 P. M. (App. 
16), at which time Ralston, the Clerk on the 4-12:00 P. M. 
shift came on duty. Ralston and McDonald then worked to¬ 
gether in the office until 5:30 P. M., at which time McDonald 
left the office, took the undistributed checks to the Auditor’s 
office and left (App. 17). 

In the meantime, Jack Sparks, a brakeman, had called for 
his check and it could not be found (App. 16). It was found 
the next day, April 7, among the checks which had been cashed 
April 6 by tellers stationed in the baggage room of the Union 
Station (App. 15). On either side of Exhibit A was a check 
which had been cashed between 4:15 and 4:30 P. M., April 
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6 (App. 15). It was the usual procedure for the tellers cashing 
checks to lay them aside in the order in which cashed and to 
wrap them in bundles of one hundred and send them to the 
Auditor’s office without disturbing the order (App. 14). 

After the disappearance and forgery of this check appellant 
did not come to work for two days, April 7 and 8, worked on the 
9th and thereafter did not return to work for the Company 
(App. 17). He procured employment at Sloan’s Credit Co. on 
April 22,1943, having applied there earlier in the month (App. 
22). He failed* to keep an appointment with police officers 
at Police Headquarters on May 18,1943 (App. 19), and there¬ 
after left Washington on May 19,1943. He went to Cincinnati 
and thence to Denver (App. 23), where he was arrested in 
October 1943 (App. 19). 

A handwriting expert testified that in his opinion the per¬ 
son who had forged the name of Jack Sparks to Govt. Ex. A 
(App. 30), was the same person who had written Govt. Exhibits 
D and F (App. 17). These latter were applications for em¬ 
ployment with the Company, executed in November 1942 by 
John H. McCarthy (App. 13,31,43). 

The appellee has caused to be printed a separate appendix 
in this case. Many of the exhibits have been reproduced in 
photostats, but the limitations inherent in this process pre¬ 
vent faithful reproduction and use of the original exhibits will 
be necessary for a real comparison of handwriting. All exhibits 
introduced by appellant and included in the appendix are re¬ 
produced by request of counsel for appellant. 

SUMMARY OF ARGUMENT 

0 

I 

There was no error in refusing to direct a verdict of acquittal 
and the verdict is supported by substantial evidence of facts 
which exclude every other hypothesis but that of guilt. Sub¬ 
stantial evidence of one fact alone, identity of handwriting, 
is substantial evidence of guilt. There is also substantial evi¬ 
dence that appellant was financially hard pressed, that he had 
access to the check, that the check was cashed at a time when 
he of all persons who had access to it had an opportunity to 
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cash it, and that appellant left the city shortly after the in¬ 
vestigation was directed toward him. 

n 

Specimens of handwriting consisting of applications for em¬ 
ployment with the Washington Terminal Co., executed by John 
H. McCarthy in November 1942, and produced by the official 
of the Company having permanent custody of them were 
properly admitted in evidence for the purpose of comparison 
with the disputed check. 

III 

The time of uttering was established by convincing circum¬ 
stantial evidence as April 6,1943, between 4:15 and 4:30 P. M. 

IV 

There was no error in curtailing cross-examination by ap¬ 
pellant of a handwriting expert as to whether or not the ver¬ 
dict in a certain criminal case had been consistent with his 
opinion therein. Two such questions had already been asked 
and answered without objection. In addition, such a question 
is not admissible at all, as the verdict of a jury does not show 
lack of expertness in the expert whose opinion goes for naught. 

V 

Lay witnesses denying that a particular person wrote a dis¬ 
puted writing, who testify on the basis of professed familiarity 
with the handwriting of that person, may properly be cross- 
examined as to the manner in which the suspected person 
forms different characters in his handwriting, and in cross-ex¬ 
amination of such witnesses the examiner may confront them 
with isolated excerpts from other writings of the suspected per¬ 
son already in the case as standards of comparison. 

VI 

The Court did not err in instructing the jury to consider the 
handwriting testimony of lay witnesses for the defendant in the 
light of evidence for the prosecution that the disputed signa¬ 
ture was deliberately disguised. The Court did not comment 


% 
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on the weight of the evidence, and if its charge could be under¬ 
stood as comment it was not unfair. 

VII 


A Court may take judicial notice of administrative regula¬ 
tions. 

ARGUMENT 


I 

Evidence ample to sustain the verdict 

In reviewing rulings of a trial court on a motion for a di¬ 
rected verdict an appellate court looks only to see whether the 
evidence is more consistent with guilt than with innocence 
(Williams v. United States (U. S. App. D. C.), 140 F. (2d) 
351). An appellate court “ # * * will indulge all reason¬ 
able presumptions in support of the rulings of a trial court and 
therefore it will draw all inferences permissible from the record, 
and in determining whether evidence is sufficient to sustain a 
conviction will consider the evidence most favorably to the 
prosecution” ( Henderson v. United States, 9 Cir., 143 F. (2d) 
681, 682). See also United States v. Andolschek, et al., 2 Cir., 
142 F. (2d) 503, 505: “The standard of evidence necessary to 
send a case to the jury is the same in both civil and criminal 
cases; and * * * given evidence from which a reasonable 
person might conclude that the charge in an indictment was 
proved, the court will look no further, the jury must decide, 
and the accused must be content with the instruction that 
before finding him guilty they must exclude all reasonable 
doubt. We will not distinguish between the evidence which 
should satisfy reasonable men, and the evidence which should 
satisfy reasonable men beyond a reasonable doubt.” Guided 
by such criteria, the ruling of the trial Court denying appel¬ 
lant's motion for a directed verdict at the conclusion of the 
entire case was correct. 

The check which was forged was accessible to appellant and 
a very few other persons. It was issued on the 5th in the Audi¬ 
tor’s office. This is established by the testimony of Charles 
R. Bell, an official in the Auditor’s office who countersigned 
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the check (App. 12). It was wrapped in a sealed package 
which was ultimately delivered early on the morning of the 
6th to a clerk in the office of the Crew Clerk, from which the 
checks were distributed. Bell described the manner of record¬ 
ing the amount of each check on a separate tape. The first 
Crew Clerk to break open the package, Ricker, testified that 
he checked that tape against the contents of the package and 
that there was no discrepancy (App. 16). As the check was 
prepared on April 5, although dated April 1 for administrative 
reasons, a corresponding figure representing its amount had 
inevitably to be on the tape and must have been checked by 
Ricker. Unless the testimony of Bell is to be regarded with 
suspicion, for which no reason whatever suggests itself, it must 
be taken as established that the check was issued and found 
its way to the Crew Clerk’s office. Access to the Clerk’s office, 
from which the checks were distributed through a window to 
employees as they called in person, was restricted to the clerks 
(Ricker, McDonald, McCarthy, and Ralston) and a watch¬ 
man. The Trainmaster of the Company, Laycock, also had 
access and went into the Clerk’s office that day (App. 20). Ap¬ 
pellant mentions that there were 5,800 employees of the Com¬ 
pany as though to imply that just so many suspects could as 
well be guilty, but the search as a practical matter narrows to 
the persons enumerated. Ricker went off duty at 8:00 A. M. 
(App. 16), but the check was cashed about 4:30 P. M.; Ralston, 
the Clerk from 4-12:00 P. M., was not out of the office between 
4:00 and 5:30 P. M. (App. 17). Incidentally, at the time of 
the trial his whereabouts were unknown, one official of the 
Company testifying that Ralston had quit in December 1943, 
eight months after the check was forged, and was reputed to 
be in California (App. 13). McDonald, the Clerk under whom 
appellant worked, was also in the office between 4:00 and 5:30 
P. M. (App. 17). Appellant, however, quit work at 4:00 P. M., 
and the check was cashed in the baggage room of the Union 
Station between 4:15 P. M. and 4:30 P. M. The Union Station 
is some few blocks from First and Eye NE., a matter of a few 
minutes walk and a short wait in line at the cashier’s window. 
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Identification is not required of persons cashing checks on 
pay day unless something unusual occurs, such as one person 
cashing two checks (App. 14), and the ease with which checks 
could be cashed falsely on pay day among 5,800 employees is 
apparent. 

The evidence also showed that appellant was in straitened 
circumstances. The evidence showed that it was necessary for 
appellant to draw advances on his own salary (App. 13). His 
own evidence showed that eviction proceedings for nonpay¬ 
ment of rent were brought against him (App. 39, 40, 41), and 
that he was put to very heavy expense in connection with the 
last illness of his wife. Dozens of exhibits were introduced by 
appellant to show his wife’s hospitalization and death (App. 
35-42). 

There was also evidence that appellant did not come to work 
the next or the following day, but did work on the 9th. He 
never again returned to work for the Company but went to 
work at Sloan’s Credit Co. on 7th St. NW. on April 20. When 
police officers directed their investigation toward him they 
found that his wife was recently dead and that the funeral had 
not been held (App. 18.) In such circumstances they did not 
interrogate him or advise him they were investigating a for¬ 
gery, but asked him to come to Police Headquarters the follow¬ 
ing week, on Tuesday, May 18. This was on Thursday, May 13. 
On Friday, May 14, he told Mr. Anci of Sloan’s Credit Co. that 
he was going West (App. 22, 24). On Monday, May 17, he 
sent his baggage to the station (App. 23) and on Wednesday he 
left town, not having kept his appointment with the police 
officers. Appellant introduced evidence tending to counter the 
evidence of flight, such as that he understood that the visit 
of the officers had to do with eviction for nonpayment of rent, 
and that therefore when he paid up the rent for the apartment 
the visit to Headquarters was unnecessary. He also showed 
that on May 27 and July 4 he advised his local Selective Serv¬ 
ice Board of his changes of address and marital status (App. 
23), and that in July he advised the Post Office of his change 
of address (App. 21). This evidence introduced in his behalf, 
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for he did not take the stand, tended to counteract the infer¬ 
ence of flight. Whether or not his actions bespoke flight and 
a guilty conscience was for the jury to determine. They might 
have felt that it was not flight, yet been justified in returning 
their verdict on other evidence. If the evidence did not show 
flight it was innocuous and otherwise not prejudicial. 

Specimens of handwriting were produced from the files of 
the Company in the form of applications for employment by 
appellant. On the basis of a comparison of these with Govt. 
Ex. A, a handwriting expert gave his opinion that the same 
person who wrote the standards of comparison had written 
the endorsement “Jack Sparks” on Ex. A. The expert pointed 
out several peculiarities on the forged endorsement as attempts 
at disguise; pointed out similarities in line quality, such as pres¬ 
sure on down strokes and similarity of pen position; pointed 
out similar characteristics in individual letters. He also 
pointed out a very obvious false start on the capital “J” which 
resembled the initial stroke sometimes used by appellant in 
Exhibits D and F, the standards. This false start is not dis- 
cernable in the photostat (App. 30) but may be seen in the 
original. Since 1874 when the Supreme Court of the District 
of Columbia could say that the opinions of handwriting experts 
were “Of all kinds of evidence admitted in a court, * * * the 
most unsatisfactory * * * so weak and decrepit as 
scarcely to deserve a place in our system of jurisprudence” 
(Cowan v. Beall, 1 MacArthur (S D. C.), 270. 274), the scien¬ 
tific analysis of handwriting has made great strides. It is 
said that it may now be ranked as one of the applied sciences 
(VII Wigmore on Evidence (3d ed., 1940) Sec. 1998). 

The disputed document, Govt. Ex. A., was submitted to the 
jury with the standards of comparison. It was their function 
to decide whether the same person had written them and had 
no expert been employed at all, the submission of the various 
writings to the jury was sufficient evidence upon which to base 
their verdict (Winegrad v. Commonwealth, 119 Pa. Super. 78, 
81, 180 A. 160, 161). It is submitted that an examination of 
the standards and the disputed writing and a comparison of 
them by a layman who is reasonably familiar with writing 
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show significant similarities, particularly the false start on the 
capital “J”, the peculiar lower case “k”, similarities of pen 
pressure and pen position. 

Appellant makes these miscellaneous points under this sub¬ 
division of argument: (1) That the Sparks check was only a 
portion of the completed check as issued. The evidence was 
that when checks were issued to the employee they had at¬ 
tached a stub bearing certain data on deductions for taxes, etc. 
This stub was for the employees’ own records and was detached 
by the employee before he cashed the check (App. 12). Nat¬ 
urally, whoever uttered the forged check would remove the 
stub lest he attract attention at the cashier’s window. (2) 
Failure to produce important witnesses. Ralston, the Clerk 
from 4:00 to 12:00 P. M., was last known to be in California 
but where was unknown. He had left the Company in De¬ 
cember 1943 (App. 13). Sgt. Luskey, who accompanied Sgt. 
Higgins to interview appellant, did not testify, but it does not 
appear that Sgt. Higgins was contradicted in any manner, and 
it does not appear of what importance the testimony of Sgt. 
Luskey would have been. Appellant was not reluctant to issue 
subpoenas for a good part of the staff of the Company, from 
the Trainmaster on down, and was free to subpoena Sgt. Luskey 
if he conceived his testimony material. 

II 

Specimens of appellant’s handwriting properly proven and 
admitted as standards of comparison 

Admission of specimens of handwriting for purposes of com¬ 
parison with disputed writings is governed by 28 U. S. C. 638, 
which provides as follows: 

In any proceeding before a court or judicial officer of 
the United States where the genuineness of the hand¬ 
writing of any person may be involved, any admitted 
or proved handwriting of such person shall be com¬ 
petent evidence as a basis for comparison by witnesses, 
or by the jury, court, or officer conducting such proceed¬ 
ing, to prove or disprove such genuineness (Feb. 26, 
1913, ch. 79, 37 Stat. 683). 
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Proof of genuineness is addressed to the court, not to the 
jury. (Citizens’ Bank & Trust Co. of MidcUesboro, Ky. v. 
Allen, 4 Cir., 43 F. (2d) 549, 550. VII Wigmore on Evidence 
(3d ed., 1940), Secs. 2000 (2), 2020). The standards of com¬ 
parison were shown to be signed by John H. McCarthy. Simi¬ 
larity of names is some evidence of similarity of person ( Jacobs 
v. United States, 58 App. D. C. 62, 63, 24 F. (2d) 890,891. IX 
Wigmore on Evidence (3d ed., 1940), Sec. 2529). They were 
executed in November 1942, the month when appellant ad¬ 
mittedly went to work for the Company. They were per¬ 
sonally produced from the permanent files by the permanent 
custodian (App. 13) and might be considered as records kept 
in the usual course of business. There are in this case other 
exhibits, such as Govt. Ex. H (App. 33) and Defts. Exhibit 11 
(App. 42), which contain his signature and show indisputably 
that the standards of comparison were executed by him. The 
Court did not err in ruling that they were admissible in evi¬ 
dence. In the absence of any suggestion of proof as to non¬ 
genuineness of the standards of comparison, less evidence is 
required to establish their authenticity ( United States v. Ortiz, 
176 U. S. 422, 430). Abbott on Facts, 5th ed., sec. 590, cited 
by appellant, places the sufficiency of authentication of such 
standards in the discretion of the trial court. 

Ill 

Evidence of time of uttering of forged check established by 
convincing circumstantial evidence 

Clearly, it was a significant circumstance if it could be shown 
that the check was cashed at a time when appellant was free 
from his duties and unaccounted for. The prosecution at¬ 
tempted to show that the check was cashed between 4:15 and 
4:30 P. M., April 6. a few minutes after appellant came off 
duty from the Crew Clerk’s office, a short walk away. In the 
absence of such a showing it would have been conjectural 
whether appellant might have cashed the check during the day 
while absent from the Clerk’s office on errands. It being shown 
that he was off duty and could have cashed the check at the 
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very time it was cashed strengthened considerably the proof 
that he cashed it. 

The cashier’s stamp on the check was identified by one of 
the two cashiers on duty that day (App. 14) and it is hardly 
disputable that the check was cashed on April 6 in the baggage 
room. When an investigation was begun on April 7, the check 
was found among others cashed the day before, and the em¬ 
ployee who found the check left it undisturbed, only marking 
the place (App. 15). Captain Peal, of the Terminal Police, 
was called (App. 15), and he made a written memorandum of 
the names of the payees of the checks on either side. This 
memorandum (Ex. J. App. 34) was produced at the trial by the 
officer, who stated that he had no present recollection of the 
order of the checks, but that the memorandum was made by 
him at that time. In the meantime, the order of the checks 
had been broken up as they were redistributed in the usual 
course of business (App. 15). The memorandum was there¬ 
upon offered and received in evidence. It showed that a series 
of cheks were grouped together as follows: 

Chester A. Holloway. 

Alfred T. Thompson. 

Thomas R. Winchester. 

Eric C. Gebhardt. 

Exhibit A. 

William T. Hepburn. 

Ran Boyd. 

Edward G. Burns. 

Of these employees, Holloway and Boyd were called as wit¬ 
nesses and testified that they came in together to cash their 
checks on April 6, 1943, shortly after 4:00 P. M., and got in 
line about 4:15. They had become separated in the line at 
the cashier’s window by several persons, whom they were un¬ 
able to identify other than as men (App. 13-14). The sig¬ 
nificance of their testimony is made clear by referring to the 
testimony of the cashier (App. 14), who testified that the cus¬ 
tomary practice of the cashiers was to lay the checks aside in 
piles in the same order in which they were cashed and bind them 
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in bundles of one hundred and send them to the Auditor’s of¬ 
fice. As Ex. A was found between the checks of Holloway and 
Boyd, the inference is that it was cashed between 4:15 and 
4:30 P. M. The other employees on the list were not called 
as witness, and it submitted that their testimony would have 
been cumulative only. Captain Peal who conducted the in¬ 
vestigation was cross-examined at length and appellant had 
adequate opportunity to develop whether or not his investiga¬ 
tion of these other employees revealed anything one way or 
another. 

Judging by the quotations and citations in appellant’s brief 
(pp. 20-21), he objects to the use of the memorandum made 
by Capt. Peal. He objected to its use at the trial on the ground 
that “the best evidence of the sequence of cashing checks was 
the testimony of the payees * * *” (App. 15). The use of 
the memorandum itself as evidence was justified on the principle 
of past recollection recorded (Shimabukuro v. Nagayama (U. 
S. App. D. C.), 140 F. (2d) 13). The officer had no present 
recollection of the order of the checks; the demonstrative evi¬ 
dence, the checks, had long since been dispersed in the course 
of business; the memorandum was made, not from memory, 
but at the time of the investigation. 

IV 

There was no error in curtailing cross-examination by appel¬ 
lant of a handwriting expert as to whether or not the verdict 
in a certain criminal case had been consistent with his opinion 
therein. The ruling is sustainable either as an exercise of 
discretion or as a ruling on admissibility per se. 

The record shows that the following occurred upon cross-ex¬ 
amination of the prosecution’s expert handwriting witness 
(App. 18): 

He (Mr. Gullickson) admitted he could be mistaken 
in his opinion and that in two specified cases juries 
had rendered verdicts opposed to his opinion testimony. 
Thereupon, counsel for defendant asked the witness 
whether he had not testified in the Lamar case in Rock¬ 
ville, Maryland, a criminal case, as to the genuineness 
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of letters and whether the jury’s verdict had not been 
opposed to his opinion. Objection by Government coun¬ 
sel was sustained. 

The curtailing of cross-examination in these circumstances 
appears to be exactly that exercise of discretion which this 
Court said was permissible in Lindsey v. United States, 77 U. S. 
App. D. C. 1,2,133 F. (2d) 368,369: 

In respect of such things as needless protraction, conduct 
of an examination in a manner unfair to a witness, un¬ 
due inquiry into collateral matters to test credibility, 
and the like, cross-examination is properly within the 
discretion of the trial judge, and there can be no reversal 
except for abuse. [Italics supplied.] 

Appellant’s quotation (Brief, p. 22) from III Wigmore (3d 
ed., 1940), p. 626, shows that the length of cross-examination 
is within the court’s discretion. In this case the expert had 
already been asked, without objection being interposed, about 
the outcome of two specific jury cases in which the expert had 
testified. He also frankly conceded the possibility of error on 
his part and the possibility that another person would differ 
with him. The jury clearly understood that the expert could* 
be wrong and probably had been wrong at times and exclusion 
of further inquiry along these lines appears to have been a 
sound exercise of discretion. 

But considered as a ruling on admissibility per se rather than 
an exercise of discretion the exclusion would seem proper. It 
immediately comes to mind that the rightness or wrongness of 
an expert’s opinion on a single point in a lawsuit is not always 
reflected in the verdict. Showing that an expert testified on 
the losing side in a lawsuit does not unequivocally show spe¬ 
cific error in a former instance, and thereby discredit. There 
are often many other issues in a case which control its disposi¬ 
tion, and the verdict of a jury is based on all the evidence, 
whereas the expert testifies as it were, with blinders on. His 
opinion should exclude all consideration of circumstances which 
point to a particular conclusion other than comparison of 
handwriting. The proponent of expert testimony can hardly 
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be expected to be able to rehabilitate the witness by showing 
all the factors in a collateral case about which the witness is 
cross-examined, yet this would certainly be allowable if the 
question be permitted. Once this type of question be allowed, 
there seems no logical reason why any witness, lay or expert, 
could not be asked whether he had not testified in some other 
case wherein the verdict was for the opposing side. 

It is generally held that an expert witness cannot be asked 
as to the outcome of other cases in which he has testified, for 
the reason that collateral issues are involved (Stetson v. State, 
204 Wis. 127, 235 N. W. 539 (no error in cutting off cross-exam¬ 
ination of a handwriting expert as to the possibility of his hav¬ 
ing erred in a previous criminal case); Commonwealth v. 
Tucker, 189 Mass. 457, 76 N. E. 127 (no abuse of discretion to 
refuse to allow cross-examination by defendant of a handwrit¬ 
ing expert as to certain mistakes which he had made in testi¬ 
fying in other cases); State v. Lowe, 50 Id. 96,294 P. 339 (hand¬ 
writing expert). Cf. Pandjiris v. Oliver Cadillac Co., 339 Mo. 
711,723,98 S. W. (2d) 969,976 (cross-examination of physician 
as to whether or not he had erred in diagnosing another case 
held properly restricted); in re Gunderson’s Estate, 174 Wash. 
462. 24 P. (2d) 1C70 (handwriting testified that a will was a 
forgery. Held, no error to refuse to allow proponents of will 
to show that the experts had erred in their opinion as to the 
authorship of an anonymous letter in a criminal case)). The 
last-cited case is analagous but distinguishable because it in¬ 
volves contradiction by extrinsic evidence of a witness on a 
collateral matter. Some questions on collateral matters may 
be asked witnesses on cross-examination but the answer may 
not be contradicted, a pure rule of practical expediency. Wig- 
more applies this distinction to cross-examination of handwrit¬ 
ing experts (III Wigmore on Evidence (3d ed., 1940) sec. 
991 (2)). 

Hoag v. Wright, 174 N. Y. 36,66 N. E. 579. cited by appellant 
is distinguishable. In that case experts declaring a signature 
genuine were asked on cross-examination whether they had 
not at a previous trial of the same case compared spurious sig¬ 
natures with genuine standards and pronounced the spurious 
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specimens genuine. The trial court ruled out this question, 
which was held erroneous. The following quotation shows 
the court distinguishing attempts such as in the present case 
to interrogate the witness on wholly foreign cases: 

Each witness was asked in substance,'“Did you not, on 
another trial, swear that these bogus signatures were 
genuine?” What better test could be applied? The 
effort was to show, not that the witness had been mis¬ 
taken as to the signature of some third person, or even 
as to some signature of the decedent not in evidence, 
but with reference to the very signatures which were 
then the subject of investigation, for by confounding the 
spurious with the genuine he demonstrated that he could 
not tell one from the other. One witness virtually con¬ 
fessed his error, so that there was no necessity for con¬ 
tradiction as to him, and the other two might have been 
forced into the same situation if the trial judge had not 
intervened (66 N. E. at 581, 174 N. Y. at 43). [Italics 
supplied.] 

V 

Lay handwriting witnesses for defendant were properly cross- 
examined by use of isolated characters on standards of com¬ 
parison already in the case for other purposes 

A brief reference to the facts shows that the appellant was 
charged with the forgery of the name of Jack Sparks on Govt. 
Ex. A. The issue was not the genuineness of appellant’s own 
signature on any writing. Several witnesses for appellant pro¬ 
fessed to be “familiar” (Anci, App. 22) (Anderson, App. 23), 
or “thoroughly familiar” (F. L. McCarthy, App. 24) with ap¬ 
pellant’s handwriting. These witnesses all said they did not 
think appellant wrote the disputed signature, “Jack Sparks.” 
On cross-examination, each witness was interrogated as to the 
thoroughness of his familiarity with the appellant’s handwrit¬ 
ing and in connection with such examination was asked to 
examine isolated excerpts from Govt. Exhibits D and F, and 
to say whether the characters examined showed the features 
said to be characteristic by the witness. 
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As the writings used in cross-examination were standards of 
comparison already proven as genuine the Court may disregard 
one line of reasoning, which prohibits such cross-examination 
of witnesses on the ground that the writings used were not 
otherwise properly in the case and could not be specially intro¬ 
duced for such purpose (Fourth National Bank v. McArthur, 
168 N.C. 48,84 S. E. 39). 

In North American Fire Ins. Co. v. Throop, 22 Mich. 146, it 
was held that a lay witness denying the validity of his own 
signature cannot be cross-examined by requiring him to identify 
another purported signature of his unless the whole writing to 
which the purported signature is appended be exhibited to the 
witness first. The court said that different rules governed the 
examination of experts and lay witnesses; that the former might 
properly be examined in such a mode but that it is unfair to 
examine lay witnesses so. The reason given was that the case 
of a witness professing to be able to identify a signature is like 
that of one who might be able to identify a casual acquaintance 
when viewed as a complete person but could not say whether 
any particular feature was characteristic. Whatever merit this 
analogy has, such a situation is again distinguishable from the 
case at bar where lay witnesses professed familiarity with ap¬ 
pellant’s handwriting and asserted that a signature, not that 
of appellant, was not written by him. A more searching cross- 
examination would seem allowable here, where the professed 
familiarity is not merely with appellant’s signature but with 
the entire body of his handwriting. A person’s signature is 
often as characteristic of him as a coat of arms, whereas his 
handwriting generally would not be so easily recognizable, 
especially should he attempt to disguise it. 

Two cases more nearly like the case at bar hold that lay wit¬ 
nesses may be cross-examined by confronting them with por¬ 
tions of handwriting (Groff v. Groff, 209 Pa. 603, 59 A. 65), 
involved the cross-examination of lay witnesses who testified, 
on the basis of professed familiarity with the handwriting of 
the alleged maker of a note, that the signature to a note was 
false. On cross-examination they were shown other signatures 
through a slit in an envelope and were required to state their 
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opinion as to the genuineness of the specimens. Often they 
were shown to be wrong. It was held that this was not unfair. 
The witnesses professed familiarity with the alleged maker’s 
handwriting and not merely ability to recognize his signature, 
and the cross-examination properly tested their professed 
knowledge. In Kirksey v. Kirksey, 41 Ala. 626, 634, witnesses 
who claimed familiarity with the handwriting of a deceased 
person and testified that the signature on a note alleged to be 
his was false, were cross-examined by exhibiting to them just 
the first word of other purported signatures and they were re¬ 
quired to say whether or not the deceased had written it. This 
was held proper “* * * to test the capacity of the witness 
to testify to the handwriting of the supposed maker of the 
note * * *” 

128 A. L. R. 1329 contains an annotation on the allowable 
methods of cross-examining both expert and lay witnesses to 
handwriting. See also, VII Wigmore on Evidence (3d ed., 
1940), sec. 2015. 

VI 

The Court did not err in charging the jury to consider the 
handwriting testimony of lay witnesses for the appellant 
in the light of evidence for the prosecution that the disputed 
signature was deliberately disguised 

Four witnesses testified on behalf of appellant professing 
familiarity with his handwriting and giving their opinion that 
he had not written the disputed signature. The disputed signa¬ 
ture was not one which purported to be that of appellant, but 
was that of a stranger. An expert testified for the prosecution 
that it was his belief that the author of the disputed signature 
had deliberately disguised to avoid detection. The Court in¬ 
structed the jury in part: 

* * * that in considering defense testimony that the 
disputed signature was not in defendant’s handwriting, 
or that he did not write it, they should consider the 
prosecution’s theory that such signature was deliber¬ 
ately disguised. 
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By these words the Court merely instructed the jury as to their 
duty in weighing the evidence, as in Beck v. United States 
(U. S. App. D. C.), 140 F. (2d) 169. It is difficult to detect in 
such language any comment on the weight of the evidence, 
legitimate though such comment is in Federal courts. 

VII 

The Court did not err in taking judicial notice of Selective 

Service Regulations restricting access to the files of local 

boards 

The significance of appellant’s sudden departure from Wash¬ 
ington after an investigation of him was begun by the police 
was argued by counsel. Appellant sought to show that the de¬ 
parture was not furtive and indicative of a guilty conscience, 
and in this connection pointed out that appellant had reported 
a change of address to his local Draft Board on May 27, 1944, 
and further argued that if the police had been diligent they 
could have traced appellant by inquiry at the Draft Board. 
Det. Sgt. Higgins had testified that he had inquired at the Draft 
Board for appellant’s address but that no changes of address 
had been reported to the Board at that time (App. 19). Coun¬ 
sel for the prosecution replied to appellant’s attack on the dili¬ 
gence of the police by referring to the fact that their access 
to the files of the Draft Boards is restricted by law, and asked 
the Court’s permission to refer in argument to the administra¬ 
tive regulations restricting access to the files. The Court took 
judicial notice of these regulations 1 and permitted the reference - 
by counsel. 

1 Selective Service Regulations provide as follows: Sec. 605.31. “Except 
as hereinafter in these regulations provided, the information in a registrant’s 
file shall be confidential insofar as it relates to the following subjects: 
(1) His earnings or income: (2) His dependency status. (3) His physical 
or mental condition. (4) His court record. (5) His previous military 
record.” Sec. 605.32 provides that no information in a registrant’s 
file shall be confidential as to (1) the registrant (2) Selective Service per¬ 
sonnel in discharge of their duty (3) United States Attorneys and their 
duly authorized representatives including F. B. I. agents (4) any other 
Federal or State employee but only when specifically authorized by the Di¬ 
rector or State Director of Selective Service. Sec. 605.37 provides that a 
registrant’s court record shaU not be confidential as to Federal or State 
peace officers. 



19 


Federal courts take judicial notice of administrative regu¬ 
lations ( Lilly v. Grand Trunk Ry. Co., 317 U. S. 481,488). 

Whether or not the local Board clerks had violated the regu¬ 
lations may be open to question, but certainly it was legitimate 
to refer to the regulation in replying to the contention that 
the police officers had not exhausted all possible sources of 
information. 

CONCLUSION 

Appellant says of the evidence against him that * * 
being concededly circumstantial * # * (it) # # * was 
speculative, conjectural, and founded on suspicion and was not 
sufficient for the Jury” (Brief, p. 8). Fortunately for Robinson 
Crusoe he was denied the benefit of a liberal education and 
therefore did not know that the footprint in the sand was 
“only circumstantial evidence” that another human being was 
present, else he might have been caught off guard and massacred 
to the great loss of English literature. Where a handwritings 
expert gives an opinion based on comparison of writings, which 
is clearly confirmed by the writings and by circumstantif 1 
evidence aliunde, there is evidence sufficient to conclude that 
the suspected person is guilty of forgery. The evidence in this 
case satisfied a jury, which was properly instructed, and there 
was no error in the manner of presenting that evidence to the 
jury. The judgment should be affirmed. 
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